
Extract from Hansard 
[ASSEMBLY — Wednesday, 7 September 2016] 

 p5544a-5553a 
Mr Peter Tinley; Mr Terry Redman 

SALE OF LAND AMENDMENT BILL 2016 
Second Reading 

Resumed from 23 June. 
MR P.C. TINLEY (Willagee) [12.06 pm]: I rise as the lead speaker and responsible shadow minister for the 
opposition to speak to the Sale of Land Amendment Bill 2016, and also of course for the benefit of the house and 
for the Minister for Lands to be assured that the opposition is supportive of this legislation and will provide 
limited commentary apart from my own. I do not think other members want to speak just for the purpose of 
management of the business before the house. I thank the minister and his department for their briefings and for 
the supplementary information that I requested on the bill. I am also aware that there is an amendment on the 
notice paper; is that correct? 
Mr D.T. Redman: Yes, there is. 
Mr P.C. TINLEY: We will have to go into consideration in detail to consider and adopt that amendment. 
The Sale of Land Act 1970 is a fundamentally important part of the arrangement of property for Western Australia 
that has provided supply of housing and commercial property and the contractual transfer of land for many years. 
Of course, the Sale of Land Amendment Bill incorporates section 13 of the Sale of Land Act, as we see it, and 
I will come to that amendment in a minute. The subsequent legislation, the Land Administration Act 1997, may 
be applicable and relevant to section 13. We come to this position on the basis of a ruling of the Court of Appeal 
of the Supreme Court of Western Australia that found that the sale and transfer of future lots may of themselves 
be illegal and unenforceable at law because of what could only be described as the air gap. It was interesting to 
read the judgements and the grounds for appeal. The appellants’ approach to each of these cases is instructive 
when we look at the detail and rationale for the appeal. 
I refer to the Court of Appeal case Barker v Midstyle Nominees Pty Ltd, heard on 21 October 2013 and delivered 
on 11 April 2014. The case was between two appellants, Michael Hewitt Barker and Carol Anne Barker and 
Midstyle Nominees. One of the interesting aspects about the judgement is the appeal court’s commentary about 
the Sale of Land Act and its history. It is important to record it here. Paragraph 27 reads — 

At common law, (that is, independently of s 19 of the Interpretation Act 1984 (WA)), a court is 
permitted, in construing a legislative provision, to have regard to the words used by Parliament in their 
legal and historical context, and, if appropriate, to give them a meaning that will give effect to any 
purpose of the legislative provision which can be deduced from the context. 

The judgement refers to some precedents and to two cases in other jurisdictions. It continues — 
In 1968 the Minister for Justice asked the Law Reform Committee of WA (the Committee) to consider 
the need for legislation to protect the rights of purchasers who default under terms contracts for the sale 
of land. In October 1968 the Committee published a working paper. In September 1969 it published 
a report entitled, ‘Protection to Defaulting Purchasers’. 
In its report the Committee drew the Minister’s attention to legislation in Victoria and New South 
Wales which regulated proposed subdivisions by vendors. The legislation was directed, relevantly, to 
projects where land is being developed and sold in lots, but where the vendor who is selling to the 
purchasers of the subdivided lots is not the registered proprietor of the land … 
This problem was referred to by J L Toohey QC in his article ‘Default in the Sale of Land’ (1964) 
University of Western Australia Law Review 407: 

It quite often happens that the vendor of land is not the registered proprietor but is himself 
a purchaser under a contract of sale. There may in fact be a chain of purchasers, so that if one 
earlier in the chain defaults and his vendor rescinds the remaining purchases are left with 
personal actions only. 

The Committee mentioned Mr Toohey’s article in its report. 
By letter dated 9 November 1969, the Minister requested the Committee to consider what legislation 
was necessary to protect purchasers acquiring lots in a proposed subdivision from a vendor who is not 
the registered proprietor of the land. The Committee responded to this question in a supplementary 
report, ‘Relief for Purchasers under Land Sales’, published in February 1970. 
In its supplementary report the Committee expressed the opinion that, in general, ‘freedom to contract 
should not be restricted otherwise than as recommended in its report, but that a special problem could 
arise in relation to subdivisional land which should be separately dealt with’. The Committee identified 
this ‘special problem’ as follows: 
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For example, suppose, A, a registered proprietor, sells land under a terms contract to B who in 
turn sells under a terms contract to C, who subdivides and sells subdivided lots to numerous 
purchasers. If then C breaks a condition of his contract with B, B can rescind the contract and 
defeat any claims by the ultimate purchasers to the land, leaving them with only personal 
claims against C which may be worthless. Likewise, if B breaks a condition of his contract 
with A, A can claim back the land and so defeat C and his many ultimate purchasers. The 
ultimate purchasers may have claims against C but if C is caught up in B’s default and 
becomes insolvent, these may be worthless. 

It is no surprise that — 

The Committee recommended that legislation be enacted ‘requiring the vendor of subdivisional land 
comprising five or more proportions (whether Lots or parts proposed to be made into Lots) to be the 
registered proprietor of that land before he sells or offers for sale any portion or enters into any contract 
to sell any portion’. The Committee elaborated that if its recommendation was adopted ‘the problems 
created by the practice of selling land subject to a chain of dependent terms contracts would not arise’. 
The Committee considered that its recommendation would ‘help protect the ultimate purchaser by 
removing from the field the more irresponsible speculators who cannot normally finance the purchase 
and transfer of land into their own names’. 

And so it goes on — 

The Minister informed the Legislative Council, in his second reading speech of the Bill which upon 
enactment became the Act, that the Bill incorporated all of the Committee’s recommendations. As to 
the clause which became s 13, — 

Which is relevant to us today — 

the Minister said: 

Clause 13 prohibits the sale of land unless the vendor is the registered proprietor of that land 
under the Transfer of Land Act. This restriction is limited in its operations to the development 
of subdivisions comprising five or more lots. 

The aim is to impose restrictions only in the area where known abuses have occurred. This has 
happened where the ultimate purchaser is the last in a chain of transactions. In the event of 
default in any one of the contracts between the registered proprietor and the ultimate 
purchaser, losses may be sustained by people unable to protect their transactions. The 
restriction will not prevent the owner of a lot or even a small group of lots from selling even 
though he has not got title. It will, however, exercise some control over the type of speculator 
who has caused some public concern recently. 

That came from Parliamentary Debates in the Legislative Council on 3 November, 1970. 

As members can see, the judgement identified the history—obviously there is much more to the appeal—and the 
very strict requirement under section 13 that the seller of a lot must be the legal owner of a lot. Over the course 
of time, convention and practice, those contracts have not been completed prior to the onselling of land, 
particularly in the subdivision circumstance. For the benefit of members and their electorates, the majority of 
what I am talking about applies to mid to small-sized subdivisions—for example, people doing unit lots on 
a couple of quarter-acre blocks that have been redeveloped. They quite often do not own the land but they onsell 
the land under what they call future contracts. That has given rise to what we might call fresh air titles; that is, 
they do not own the title but are purporting to promote and sell the title when, in fact, it does not come to pass 
until they have actually accumulated enough funds or executed enough contracts with onsellers to make the 
purchase possible, therefore giving rise at times to a house of cards—and ultimately the consumer is not 
protected. 

What is really important to understand about the consumer is that regardless of the legalities of enforceable or 
unenforceable contracts in the chain of the sale of land, we must keep at the forefront of our minds, particularly 
in this place, the effect on consumers because, ultimately, they are the ones who will potentially be out of pocket. 
The bill goes some way towards protecting citizens. I will come back to where some protections may not be 
adequate; maybe we will come to that during consideration in detail. It is also instructive if we look at some of 
the potential problems with developers who are less than scrupulous. Several cases studies were provided to me 
by the minister’s office and the Department of Commerce that involve some investigations that were undertaken 
that subsequently ended in action against a proprietor. It is really important that we, as a chamber, consider 
carefully where the citizen or the consumer in this case is to be protected. 
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The first case study involves a previously successful developer and a property speculator who joined to purchase 
and create subdivisional plans with the view of selling lots off the plan in rural Baldivis. The larger blocks down 
there are rapidly being developed. The property was owned by a farming family, which sold the lot to the 
property speculator; that is not unusual. The developer acted as a project manager developing subdivisional plans 
to create a large number of lots of land, including strata lots. The developer used its prior network of successful 
buyers from previous land sales as a source of potential buyers for this new development. The new development 
was broken into five separate land titles and a licensed real estate agent was engaged to conduct seminars for those 
prior buyers and obtain expressions of interest contracts, in the first instance, followed shortly thereafter with offer 
and acceptance contracts. As many as 70 blocks were purportedly being developed and sold off the plan through the 
five land releases—or the five stages—that they had. As many as 60 buyers attended the seminars and answered 
advertising material to firstly execute an expression of interest contract, paying an EOI fee of some $10 000. This 
was non-refundable but would go towards their ultimate purchase if they proceeded to an offer and acceptance 
contract. On execution of the offer and acceptance contract, the buyers would pay an additional $45 000. The 
$55 000 combined fee and deposit was paid to a licensed real estate agent to hold until settlement. The offer and 
acceptance contracts included a clause allowing the full amount of the EOI fee and deposit to be released by the real 
estate agent to the developer and property speculator to purchase the land or develop it. 
The buyers lost control of their money. They paid their deposit, a non-refundable EOI fee and the deposit, and it 
went to a real estate agent. They have lost control because in the contract they have signed it away or created the 
circumstances in which it could be distributed to the actual developer. The property speculator was able to buy 
the land from the original owners for $1.5 million. The property speculator and developer then conspired to sell 
the land from one company belonging to the property speculator to another company also owned by them for the 
significantly higher price of $3.5 million. This purchase was communicated to the buyers so they understood the 
land was being bought for development for $3.5 million, and that when subdivided and purchased by them, they 
would all share in the immediate profit of $1.5 million, in addition to any additional market value increase for 
vacant land in the Baldivis area. It all sounds pretty good except the two interposed entities that were wholly 
owned by the speculator and the developer—the word “conspire” is particularly important here—were actually 
dudding those consumers to the tune of $2 million. None of the 90 blocks of land ever came to fruition. This is 
because the land was still zoned as rural, so subdivisional plans needed to be submitted and approved by the 
various agencies and local government authorities—no surprise there. The broadacre land was low-lying, on 
average three metres lower than the level of the sewerage connection. For the larger area to be successfully 
subdivided, a number of sewerage pumping stations would need to be installed at the expense of the developer. 
Broadly, it was estimated that it would cost $10 million to develop the sewerage pumping stations solutions for 
the entire area, obviously making the subdivision in this instance uncommercial. None of these plans were 
developed, therefore no subdivisional plans were approved or in place. The EOI fees and deposits were taken by 
the real estate agent and paid directly to the developer and property speculator; all of these moneys were 
misappropriated. The Department of Commerce has paid out approximately $4 million in real estate fidelity 
guarantee account claims from these 60 failed buyers. 
This is an important point: the real estate fidelity guarantee account was the one that covered the shortfall for the 
consumer. The case study states — 

If not for the involvement of a licensed real estate agent in the misappropriation/defalcation of the EOI 
fees and deposits, then there would have been no financial recourse available to the 60 failed buyers 
other than civil torts against companies that went into liquidation with no assets other than the broad 
acre land, which was sold for around $500 000; significantly less than the developer’s purported value 
of $3.5 million. The total loss to the buyers in this portion of the project was $3.5 million. 
Following on from this, 10 of the remaining affected buyers had their monies held with a licensed 
settlement agent who also committed defalcation by handing over the entire $1 million held in their 
trust account to the property speculator/developer, which was subsequently misappropriated. These 
10 claims were approved through the Settlement Agents Fidelity Claims process and paid out. 

On reading that case study, we would say that is clearly just a case of fraud and of property spivs taking 
advantage of consumers with wild promises of an upside and also absolutely no regard for the integrity required 
in the sale of land. It also involved the illegal activity of a licensed real estate agent, who we know are fairly well 
regulated in this state to ensure that they protect the consumer, particularly around the offer and acceptance 
process and the requirement and retention of moneys in trust accounts and their process for holding those 
approved deposits, or being an approved deposits institution. However, if it were not for the real estate agent, the 
fidelity fund that was the guarantee account allowed the consumers, in this case, to be paid out. If it were not for 
that, these people would have been done out of a lot of money and have no recourse except the courts, again to 
liquidated companies; there was no-one to respond to any of the claims that they might have made at law. If this 
amendment to the Sale of Land Act that we are considering were in force at the time, it would have been illegal 
for that property developer or that speculator in this particular case, and it would not have even started, because 
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it would have been illegal to even offer the future lots for sale, had they even wanted to. They could have built 
a case on it. No amount of legislation in this place and no law in the statute book has ever stopped people who 
want to be dishonest. This piece of legislation will not prevent dishonesty; if somebody wants to rort the system, 
they will rort the system. They will lie, cheat and steal. Forever has it been the case and probably forever will it 
be the case, but this amendment goes some way to redressing what has been a practice within the development 
community or developer community. 

I should also say, for the benefit of members who have followed this, that this does not normally or ordinarily 
apply to large companies. The vast majority of companies out there that are established in the market that do 
large subdivisions, such as Stockland, Satterley Property Group and Peet Ltd, all buy and hold land. It would be 
very unusual for any of those companies to be involved in future lot offerings in which they do not have the title 
for the land themselves. They have balance sheets big enough to accommodate that and they do so with a great 
deal of integrity because they have been operating for a long time in the industry and they are assiduous in 
avoiding reputational risk in this area, particularly around land. 
It is probably helpful to talk about the other case study out on the fringe in Baldivis. Another case study worth 
considering is of a small developer who secured an inner-urban block of land in Highgate on which to develop 
a group of 30 units. The developer tied all his personal assets into the purchase of this land and needed to secure 
60 per cent pre-sales in order to secure finance from the banks to fund the construction part of the development. 
A 60 per cent hurdle rate is a very standard process, although I understand north of 75 per cent pre-sales are now 
required by the banks before they will consider any project financing for land development. The developer had 
obtained working drawing plans and artist’s impressions of the development and engaged a real estate agent to sell 
the off-the-plan project and secure buyers so that he could get bank finance. Over time, the agent produced 18 offer 
and acceptance contracts from buyers and bank finance was obtained and construction commenced. Sometime after 
this, it was discovered that the agent had falsified 17 of these offer and acceptance contracts and the bank finance 
was subsequently withdrawn. The project never came to fruition. However, the deposit of $55 000 from the one 
genuine buyer was lost. The amount of the loss to the developer was $4.6 million. The victim of this particular case 
study is one genuine buyer. As the appeal judge identified, buyers B and C became victims of fraud of a real estate 
agent. Again, it highlights the fact that if people want to behave dishonestly, they will. 
Further along the coast is a very important coastal strip in terms of property value. It is no more immune to these 
sorts of rorts; in fact, it probably attracts more of this activity than any of the outer urban areas. It is worth 
reading into the record a third case relating to a real estate agent in Scarborough who created a development 
company of which he and his wife were directors. The development company was designed to either purchase 
land and develop it into units or join with the current owner and act as the project manager to develop units in 
the Scarborough area. The developer found a suitable block of land that was owned by a local prominent 
landowner and television personality. The developer made an offer to purchase the land, saying to the owner that 
he wished to buy and develop units on the land. The owner refused to sell the land to the developer. Despite this 
refusal, the developer used his real estate agency’s website and the realestate.com website to advertise for 
expressions of interest and/or the purchase of two and three-bedroom units off the plan in a key location in 
Scarborough. The developer/agent secured two such buyers, both of whom paid a total of $630 000 in combined 
expressions of interest fees and purchase deposits, which were paid to the agent/developer. The developer had 
developed what appeared to be a set of working plans for a unit complex, complete with an artist’s impression of 
the facade, all of which appeared to fit onto the relevant block of land. To the uninformed buyer, these appeared 
to be genuine plans. The developer also provided rental projections to the buyers as likely values and returns. All 
these things added up to what appeared to be a legitimate unit development. However, the developer/agent never 
became the owner of the land. The owner of the land refused to engage with the developer to build units on his 
land, and the development never came to fruition. The agent took the $630 000 from his trust account and paid 
that to his development company to purchase the land. However, there was never an offer and acceptance 
contract in place; instead, he used that money to further develop his company’s advertising profile and to buy 
luxury items for himself and the other director, his wife. Both of the failed buyers lost their EOI fees and 
deposits, as these were misappropriated. The Department of Commerce has paid out $630 000 in real estate 
fidelity guarantee account claims from these two failed buyers. Once again, this highlights the fact that no 
amount of legislation will stop people from being dishonest. With this amendment bill, at least there may be the 
opportunity for these things to be caught before they are taken to any form of market. 
To the legislation itself, we are particularly interested in the area of the bill—the minister might refer to this 
during consideration in detail—that is designed to increase consumer protection by increasing the restriction of 
sale of land lots into subdivision or strata and, in so doing, introduce precontractual statutory warnings and 
explanations of purchasers’ rights.  
My point is that people were duped in all those case studies I referred to. We see that quite often in many other 
circumstances in which consumers are taken advantage of, no less so than in telco contracts. The fine print in 
those original mobile phone contracts and the ongoing fees and charges were bewildering. This amendment bill 
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seeks to provide disclosure of the warnings and explanations of the purchaser’s rights. This bill does not outline 
where those warnings should be placed in the contract of sale or what obligation the providers have to outline 
those warnings, and it does not refer to the language that should be used in promoting or projecting those 
statutory warnings. If there is any legalese in those warnings, we can always guarantee that the majority of 
consumers will not read it. There can be a lot of fluff and bubble in these sorts of things, as we heard in the case 
studies, about how blocks can be promoted and the talk about returns, but in the Baldivis circumstance, the 
developers never had to talk about the fact that they did not have subdivision approval. If someone invests in 
a subdivision like that, they should inform themselves, but there is a very important point to make here. There is 
a limitation on the responsibilities of consumers in a regulated society such as we have here in 
Western Australia. They are not completely absent from those responsibilities, but I make the following point: 
how many members have ever read in detail all the fine print on their private health fund contract, if they have 
one, on documents relating to the purchase of a motor vehicle or the paperwork provided if they take out an 
interest-free loan for the latest flat screen TV down at the local electrical store? Who looks at the terms and 
conditions in enough detail? I am blessed with my wife, Vicki, who has a forensic nature when it comes to these 
things. She makes life very painful for people trying to sell us goods and services. If one is not of that nature, it 
is really important that we understand where the tension lies between the responsibility of the developer to 
disclose not just this aspect about when they might become the owner of the property they are selling, but other 
aspects of the property they are selling. 

I return to the Baldivis case. What responsibility did the developer have to disclose that the land was below the 
watertable in some parts and would incur a significant infrastructure cost to provide workable sewerage onto the 
subdivision? I am particularly concerned—maybe we will get to it in more detail during consideration in detail—
about that statutory warning. Where is it placed on a contract and what obligation does the seller of the lots have 
to indicate that? When we apply for a bank loan, for example, and we sit across the table from the lender at the 
bank, he goes through a whole checklist and points out where the penalties are in the contract. Under federal law, 
the banks are required to tell us the total cost of the loan, for example. They must go through these checklists. 
We must initial down the page that we have been advised of the particular terms and conditions, the total interest 
bill, the up-front fees, the variations and the notification periods. They are all in contract law at various points, 
particularly around financial services. This very much falls into that area of significant purchases. The purchase 
of a block of land and/or a subsequent development such as a unit, a house and so on will be the most significant 
purchase that some people make in their life. It is fundamentally important that we get the tension right in 
supporting an industry that supplies the land and develops that land, particularly with the infill targets that we are 
trying to attract and meet, so that we get the consumer’s protection absolutely spot on.  

Again, I go back to the point I made when I referred to the case studies. We will not prevent people doing illegal 
things because they will do those things regardless of what the law says; they will do what they can get away 
with. Hopefully, in some large part this legislation will assist to prevent the sorts of things that we have seen. 
The Department of Commerce was very generous, for which I thank the minister’s office, to give me those case 
studies. The Department of Commerce had them because that is where the real estate fidelity guarantee account 
is managed. There is no such thing for a developer. Under this amendment bill, there will be a requirement to 
ensure that deposits paid are held in trust by a licensed real estate agent or a solicitor. Of course, that was the 
case in those case studies, but collusion can always bring that chain undone.  

Another important part is the deterrence component that is required. The deterrence component is provided by 
the penalties, which have been increased substantially from a modest amount to a very large amount. Again, if 
a company becomes insolvent or goes into liquidation or even administration, the potential for recovery against 
that developer is limited. It is interesting that in each of these cases, the consumer is protected by the code of 
conduct for real estate agents, and also, of course, the law in relation to the guarantee account that is managed by 
the Department of Commerce. I do not think there is any move—I am speculating here—to require developers to 
be registered in a similar fashion to real estate agents. Any one of us could be a developer. I could subdivide my 
brother’s several-hectare lot, set up a website and start selling the land. I am no better or more skilled than 
anybody else to be able to do that. Why is that so? I am not one for overregulation—not every problem needs 
a law. However, we are seeing fit to regulate the process for the transfer of titles and for contracts, and the 
people who represent the industry in the form of real estate agents, when the majority of the problem is the future 
lot contracts that are issued by developers. 

Another aspect that is worth touching on is: when is a contract enforceable, and when is it unenforceable? The 
explanatory memorandum states that one of the key amendments in the bill is the provision of greater certainty. 
It states — 

… a contract of sale of any lot in a subdivision where the vendor is not owner of the land (‘future lot 
contract’) will be conditional upon the vendor becoming the registered proprietor of the lot within 
6 months, or such other date provided in the contract. 
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That is important. The vendor will be given six months, or such other date as is provided in the contract, to 
become the legal titleholder of the land. Again, I go back to the consumer protections that are required. 
A developer might say that they want 12 months, or whatever—it does not really matter; it is an indeterminate 
amount of time—to provide the contract. There is no requirement for the developer to disclose to the consumer 
that under the law, the minimum time is six months, unless that has been changed by agreement. Again, it is 
about disclosure of the terms in a contract. At what point is the onus of responsibility on the developer, the 
speculator or the seller of the land to tell the consumer that they are not the owner of the lot yet, but they will 
become the owner in 12 months, because that is standard for the industry? Imagine if a developer could just say, 
“Twelve months is standard for the industry; just sign here.” They would be happy with that! I say again that 
some of the issues around consumer protection need to be carefully thought through and that it cannot be 
covered just by regulation. The law itself might be deficient. 
The explanatory memorandum states also that another key amendment is the provision of better information to 
purchasers. What is the total exposure for the consumer? What is the potential downside? That needs to be 
enunciated clearly in the operation of this amending legislation to provide the better information that purchasers 
will need. The explanatory memorandum states — 

… it is proposed that a pre-contractual statutory warning be included in the future lot contract. This 
warning will state that the vendor is not currently the registered owner of the lot and include an 
explanation of the purchaser’s rights. If the warning is not contained in the contract then the contract 
will be illegal and void. 

It does not say where that warning needs to sit in the contract. It does not say what size print it needs to be; 
whether it needs to be bolded or boxed; or whether it should be on the front cover, on every page or in the 
footnotes. That is a particularly important point. 
The explanatory memorandum states also that another key amendment is an increase in the penalties from 
$750 to about $100 000. A penalty of $100 000 would have a significant deterrent effect on a person who has 
engaged in illegal behaviour. It would be very interesting to see whether even the existing penalty of $750 has 
ever been applied. 
Another concern is whether the six-month period for the vendor to become the owner of the land, or whatever 
other period has been agreed with the purchaser, can be modified on the basis of milestone rather than time. Can 
the vendor modify the contract to say it is 12 months, or 60 per cent of pre-sales, whichever occurs first? At 
some point, this again comes back to the idea of full and clear disclosure to the consumer and the conditionality 
of a particular contract. 
The case in the Court of Appeal highlighted that the general rule of common law is that a contract is illegal and 
void if the making of the contract is expressly prohibited by statute; however, the general law is subject to any 
contrary intention manifested in the statute. 
I will finish off where I started, with the history of the Sale of Land Act. The words that we say in this 
Parliament are fundamentally important. As we all know, and as has been highlighted—there is no better 
example than this—the words that are spoken in this chamber, particularly by ministers of the Crown, are carried 
forward. We have seen in this debate that the words of a minister in 1970 are being referred to in 2016. The 
words of that minister, and the interpretation and intention of the Sale of Land Act, have gone all the way to the 
Court of Appeal and, all these years later, have been regurgitated. The court found in the case of 
Barker v Midstyle that the contract was unenforceable, and the court provided a protection. Unfortunately, in this 
particular case, the Barkers did not get a remedy for their losses, so it might have been a hollow victory, although 
I am not sure on that. 
The proposed amendment on the notice paper to clause 8 states — 

Page 12, lines 20 to 29 — To delete the lines and substitute — 
(1) If a vendor’s condition in a future lot contract is not satisfied 

(a) the purchaser may terminate the contract by notice in writing to the vendor; or 
(b) the vendor may terminate the contract by notice in writing to the purchaser but only if the 

vendor has complied with section 13G. 
(2) If the vendor’s condition is taken not to have been satisfied under section 13H(4), the 

purchaser may terminate the contract by notice in writing to the vendor. 
(2A)To avoid doubt, nothing in this section confers on the vendor the right to terminate a future lot 

contract if the vendor’s condition is taken not to have been satisfied under section 13H(4). 
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I am interested to know the basis for that amendment. What circumstances gave rise to that amendment, or was it 
just a straight drafting issue? What circumstances gave rise to the potential gap that the minister or the 
department saw that required an amendment? I am particularly keen to know the origins of that amendment and 
why it came to pass. On that basis, I confirm the opposition’s support for this bill. We note that the amendment 
bill is in response to an interpretation by the court, which we are grateful for, and I look forward to hearing from 
other members or the minister about the proposed amendments on the notice paper. 
MR D.T. REDMAN (Warren–Blackwood — Minister for Regional Development) [12.50 pm] — in reply: 
I thank the member for Willagee for his response and indeed for the opposition’s support of the Sale of Land 
Amendment Bill 2016. We made every effort to ensure that opposition members were fully briefed on the bill 
and we provided them with the necessary information. Is the member for Armadale happy to talk? 
An opposition member interjected. 
Mr D.T. REDMAN: We ensured the opposition had comfort in what we are trying to achieve. As the member 
for Willagee will be aware, the whole property process in Western Australia, including transactions in property 
and security around property and transactions, is the very basis and foundation of our economy. Anything that 
upsets, destabilises or gives a level of uncertainty to security of property and transactions and contracts in and 
around property undermines the foundation of our economy. It is very important that we get this right. Member, 
I think for the most part, Australia, and certainly Western Australia, has a very robust system of managing land 
assets and transactions. From time to time little cracks are found. This amendment bill will close a crack that has 
been identified in behaviour, and therefore of concern to the development sector and consumers, to ensure that 
neither developers nor purchasers of property are unreasonably disadvantaged in their rights and responsibilities 
for those transactions. 

The member for Willagee mentioned the bill’s importance to consumers. He is absolutely right. Although the 
focus of this legislative amendment is on some protections for the developer or the vendor—the person doing the 
development, because that is what that particular court hearing declared—there are also some reinforced 
supports and protections for purchasers of land. That has been encompassed in this bill. The consumer is not just 
the person purchasing land; the consumer is also all those people who purchase land in Western Australia and 
seek to access affordable housing. In both strata developments and other subdivisional land developments, a big 
part of that is delivering to market—that is, allowing purchasers to buy land and build at a reasonable price to 
pursue the great Australian dream of owning their own home. It is not only about protecting purchasers; it is also 
about protecting our community so that they have access to a pipeline of available land assets and strata title 
developments in order to carry on their business or to purchase a home. 

The legal challenge is a significant aspect of what has triggered this amendment bill and therefore has strong 
feedback from the development community with the uncertainties that have been thrown in. I refer to the case of 
Barker v Midstyle Nominees Pty Ltd. The court said that in relation to the sale of a lot in a subdivision under 
a non-owner, sale-off-the-plan contract, the vendor–developer cannot enforce the sale contract. This is the case 
despite the vendor subsequently becoming the registered owner of the land.  

The DEPUTY SPEAKER: Order, members! Your conversation has become too loud. Could you go outside to 
finish it, please. 

Mr D.T. REDMAN: That triggered concerns within the development industry, particularly the small to mid-tier 
developers requiring a level of presales—therefore, being able to go to banks to seek finance to carry out 
developments. That is not until they reach particular presale targets. I am told by the development industry that, 
for mid-tier developers, that can be as high as 80 per cent presales. If the financiers in this case have a level of 
uncertainty about the developer being able to secure, maintain and enforce a contract, their lending security is 
undermined. Closing that gap or giving some certainty to the vendor is critical to these developments. There is 
a focus on the developer, but also we are adding some purchase protections. As I said in my second reading 
speech, it is things like ensuring tighter controls around contractual provisions, including time limits, unless it is 
predetermined, as the member mentioned, within a contract that it might be longer than six months; clearer 
legislation provisions setting out the enforcement rights and the obligations of the parties; extending the 
application of the consumer protection provisions to sales of one or more lots in both subdivisions and strata 
developments or two or more lots in strata divisions; and mandatory disclosure requirements. 

During consideration in detail, I will respond to the level of mandatory disclosure required and the level of 
assurance that the purchaser has indeed understood that mandatory level of disclosure, and also a requirement for 
deposit moneys received by the developer to be placed in trust. The member read out a couple of examples. If 
deposit moneys were placed in trust, would there be some protection around those particular transactions? Also, 
there are increased penalties and more contemporary provisions around penalties to ensure there is a level of 
disincentive for developers to step outside the requirements of the act. This amendment bill clears up the 
uncertainties in and around those transactions. It strengthens the position of the purchasers, but allows mid to 
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small-tier developers to carry on their business as they have until now, with the certainty that financiers 
supplying money to those transactions and deals have the comfort that there is some contractual surety around 
the developer side of this. 

The member for Willagee mentioned the issue of regulation versus over-regulation. I think it is a good point in 
everything that we do in this place. My view is that we try to leave things unregulated unless there is a good 
reason to regulate; in other words, do not regulate for the sake of regulating. I am not sure I would be supportive 
of regulating developers. If I did a little subdivision on a property, arguably I would be a developer. I am not 
sure that I want to sign up and do a course on whatever to be a registered developer. The concerns around the 
process is in the transactions between developers and purchasers—hence having legal processes in those 
transactions, which is what we are talking about here, gives some security to the purchaser and to the consumer 
as distinct from a registered developer and therefore on a list, presumably, that meets a particular standard. My 
view is that we leave that unregulated unless there is a reason to regulate. No case has been presented to me to 
suggest that regulating developers would be a path that we should take or indeed that there are issues with not 
having regulated developers, other than the fact that there are some flaws in legislation that we are addressing in 
the likes of the amendment bill being put forward today. 
My proposed amendments will essentially provide some clarity around one aspect so there is absolutely no 
confusion; that is, they will clarify the intent of the legislation. I will talk about that when we get to consideration 
in detail. Again, I thank the opposition for its support of this bill and it going through the house in a timely way. 
I am advised that the development industry is concerned enough that this issue is holding up development 
opportunities. That is not a good thing if the broader community is to access land and property in a timely way to 
support the full activity of our property market. I commend the second reading to the house. 
Question put and passed. 
Bill read a second time. 
Leave denied to proceed forthwith to third reading.  

Consideration in Detail 
Clauses 1 to 7 put and passed. 
Clause 8: Sections 13A to 13I inserted — 
Mr P.C. TINLEY: I need clarification due to my lack of legal knowledge. I refer to proposed section 13B, 
“Requirement for future lot contract to include vendor’s condition”, which reads — 

A future lot contract must include the condition (the vendor’s condition) that before the close of the 
period specified in subsection (2), the vendor will become, or will be entitled to become, the proprietor 
of the lot or lots to which the contract relates. 

This is obviously the substantive aspect of this amendment. How does that tie in with the disclosure of it? Is the 
legislative support required to provide disclosure to the consumer? 
The ACTING SPEAKER (Ms L.L. Baker): Is this the amendment? 
Mr P.C. TINLEY: No. 
Mr D.T. REDMAN: I have not put the amendment yet. 
It is my understanding that there is a separate requirement, as in the explanatory memorandum, which reads — 

… contract must include the condition (vendor’s condition) that before a period of six months or any 
other period specified in the contract, the vendor will become the proprietor of the lot/s to which the 
contract relates. 

Do we have the proposed section for that? 
Mr P.C. Tinley: Yes; it’s proposed section 13C. 
Mr D.T. REDMAN: Section 13C requires that a warning be given to ensure that on the purchase of lots, it is 
fully understood by the purchaser that the vendor is not the owner of the lots. There is a requirement for that 
disclosure. 
Mr P.C. TINLEY: Proposed section 13B(2)(a) and (b) refers to a period of six months. I refer to my comments 
in the second reading speech concerning the requirement to disclose. I understand that the vendor is not the 
owner of the lot, but it provides that the vendor’s condition is — 

(a) the period of 6 months beginning with the day on which the future lot contract is executed by the 
parties or, if the parties execute the contract on different days … 

(b) any other period that the parties may specify in the future lot contract … 
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That proposed subsection refers only to time as the vendor’s condition. Is that the only condition that is 
allowable under the act? I am referring, of course, to milestones. 
Mr D.T. REDMAN: This clause refers purely to the time of the requirement to secure the ownership of the lots 
in the contract. I am advised that there may be any number of other conditions in a contract, which may or may 
not have a legislative requirement to be provided. As the member knows, a lot of deals are done for a range of 
reasons and part of those contracts come under normal contractual law arrangements that people agree to as part 
of a deal. 
I move — 

Page 12, lines 20 to 29 — To delete the lines and substitute — 
(1) If a vendor’s condition in a future lot contract is not satisfied 

(a) the purchaser may terminate the contract by notice in writing to the vendor; or 
(b) the vendor may terminate the contract by notice in writing to the purchaser but only if the 

vendor has complied with section 13G. 

(2) If the vendor’s condition is taken not to have been satisfied under section 13H(4), the 
purchaser may terminate the contract by notice in writing to the vendor. 

(2A)To avoid doubt, nothing in this section confers on the vendor the right to terminate a future lot 
contract if the vendor’s condition is taken not to have been satisfied under section 13H(4). 

Mr P.C. TINLEY: As I alluded to in my comments, I am particularly interested in where the advice came from 
or what was the background to the advice that required an amendment after the bill had been drafted and 
presented through the cabinet process et cetera. I am sorry if I sound a little vague. Would someone demystify it 
for me and tell me what the hell it means. 

Mr D.T. REDMAN: The intent of the clause is to ensure that a purchaser can get out of the contract if the 
vendor fails to tell them within 10 days that they have become the owner of the land. It is the right of the 
purchaser. The intent is that the vendor cannot use their failure to tell the purchaser within 10 days that they are 
the owner of the land, which is in the legislation, as grounds to get out of the contract. There is a requirement 
that when the vendor becomes the owner of the land, they have 10 days to let the purchaser know. 

Mr P.C. Tinley: It is a notification requirement. 

Mr D.T. REDMAN: Yes. We are ensuring in the legislation that the vendor cannot use the non-disclosure of the 
fact that they have taken ownership of the land as the basis for voiding the contract. 

Mr P.C. TINLEY: Yes. Thanks, minister. In effect, this is trying to head off what some members on this side 
have been concerned about—what we are calling “fresh-air titles” whereby someone can be a speculator — 

Mr D.T. Redman: And have no responsibilities. 

Mr P.C. TINLEY: Yes, and do nothing, even though there is provision for reasonable steps, and let the 10-day 
timeline lapse—six months in the standard form of the contract—and walk away. I am not quite sure why 
a developer would want to go through the trouble of marketing and carrying on like that only to suddenly find 
out. My question is: is one of the conditions also for the developer to secure financing for a future lot contract? 
In other words, a person cannot purchase land without, obviously, a transaction occurring. Is that ground the fact 
that they could not secure finance? 

Mr D.T. REDMAN: The whole basis of these legislative changes is to ensure that there is security for the 
vendor in a valid contract to ensure that when they go to a financier, they can get finance on the basis of a secure 
contract. The member for Willagee made the point a second ago about some of the reasons vendors and 
purchasers might want to get out of a contract. Land values change. Given some of these projects go over a time, 
if there is a substantial change in land values, it might be in the interests of one or other of the parties to get out 
of the contract. All reasonable efforts—I think that is the right terminology—must be made by both parties to 
ensure they meet their obligations under the contracts, including statutorily. 

Mr P.C. TINLEY: Coming to that point about “reasonable efforts”, is that defined at all by case law? Given the 
minister’s advice, what would be considered reasonable efforts on behalf of the vendor to secure the land to meet 
that test? 

Mr D.T. REDMAN: I am advised that it is a well understood legal principle coming under case law; therefore, 
it is up to the courts to decide whether that level has been met. 

Mr P.C. Tinley: Just by way of interjection in relation to this, it has probably not been tested. 
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Mr D.T. REDMAN: As a principle, it is all reasonable efforts. It depends on the circumstances. The member 
made the point in his second reading contribution that there is a responsibility on the vendor to disclose to the 
purchaser that they are not the owner of the land. The member asked about the level of disclosure that needed to 
be carried out. I am told that the disclosure is to be in an approved form, and that approved form is approved by 
the Registrar of Titles. That approved form is out there and the vendor is required to ensure that it discloses it in 
accordance with that approved form. The true test is a court test of whether reasonable efforts have been made to 
meet that responsibility. 

Amendment put and passed. 
Mr D.T. REDMAN: I move — 

Page 12, lines 30 and 31 — To delete “subsection (2)(a) or (b),” and substitute — 

subsection (1)(a) or (b) or subsection (2), 

Mr P.C. TINLEY: For clarification, is that not a subsequent stage of this amendment? Should we not deal with 
that further? 

Mr D.T. REDMAN: It is all under clause 8. 

Mr P.C. TINLEY: Is this another amendment to clause 8? 
The ACTING SPEAKER (Lisa Baker): Yes, member for Willagee. 

Amendment put and passed. 
Mr P.C. TINLEY: I draw the minister’s attention to proposed section 13C. I just want to make sure that we get 
this on the record. It  reads — 

(1) A future lot contract must include a warning that … 
(2) The warning required under subsection (1) must be in the approved form. 

If it is not, it can be voided, and the bill refers to the penalties for not doing so. The minister talked about the 
approved form. What will that look like? How will that be promulgated to the industry, I suppose, and what sort 
of detail will the approved form take? 
Mr D.T. REDMAN: I am advised that the approved form is currently being developed by the registrar. That will 
be done in consultation with the Department of Commerce and, presumably, industry. I am also advised that the 
nature of this is that the Registrar of Titles has the capacity to make laws as subsidiary legislation. It is 
a quasi-regulation; in a sense it becomes law. The registrar is still developing the approved form; once that is 
developed, effectively that becomes law. 
Mr P.C. TINLEY: How far along in that process are we? Are we at the final form? Has stakeholder engagement 
occurred with the industry? Will that final agreed form be passed? I presume the minister is required to sign off 
on that approved form. We are talking about something that is a quasi-regulation. I am not quite sure what 
“quasi-regulation” means in law. Will the approved form be ready in time for when this bill is proclaimed? 
Sorry; there were a lot of questions there. 
Mr D.T. REDMAN: We will see how we go. I am advised that a quasi-law basically does not need to go to 
Parliament or cabinet. The registrar is at arm’s length from the minister, so I do not get to sign off on this. The 
registrar puts that in place. There will have to be an alignment from the activation of the bill after going through 
royal assent and becoming law and having all those elements in place to ensure that the application of that can 
apply. 
Mr P.C. TINLEY: We have entered into some unsure ground when we are talking about quasi-law. Maybe we 
can just tidy that up. Under the Sale of Land Act—the base act—more broadly, I presume that regulation is 
provided for and that the Registrar of Titles is the person with the authority to lay out or interpret or enact 
a regulation. Does the Sale of Land Act have regulations that allow the Registrar of Titles to do that? Therefore, 
what is the legal framework for this form? 
Mr D.T. REDMAN: No regulations are attached to this legislation, but the registrar has the capacity, under the 
Transfer of Land Act, to put those regulations in place; in other words, he has a legal capacity to do so. On the 
basis of that capacity, he would put this in place, and that would therefore be concurrent with this legislation 
passing and be a matter of public process. 

Clause, as amended, put and passed. 
Clauses 9 to 14 put and passed. 
Title put and passed. 
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